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Petition For Leave to File

of Review

To the Honorable the Judges of said Court:

The petition of Charles L. Sallee, a bachelor;

Michael Dean, and Jennie Doe Dean ;A. E. Caldwell

and Jennie Doe Caldwell, and Salmon River Lumber
Company, a co-partnership ; Frank Caudle and Anna
Caudle, his wife ; W. R. Skinner, Jennie Doe Skinner,

and Bank of Italy, a corporation ;Steffen Bos, Jan-

na Bos, and Bank of Hollister, a corporation ; Leslie

V. Dean, Jennie Doe Dean, D. L. Kunkel, and Twin
Falls County; Beryl S .Kunkel, Clarissa Kunkel,

Adolph E. Kunkel, Evelyn Kunkel, and Bank of

Rogerson ; John A. Sallee, Jennie Doe Sallee, G. A.

Sallee, Elizabeth D. Sallee, and Twin Falls County;

Wesley J. Wohllaib, a bachelor, all citizens and resi-

dents of the State of Idaho, bring this their petitior,

against the Commonwealth Tiiist Company of Pitts-

burgh, a corporation, organized and doing business

under the laws of the State of Pennsylvania, Trustee,

Peoples Savings and Trust Company of Pittsburgh,

a corporation, and A. C. Robinson, a citizen and res-

ident of the State of Pennsylvania, and respectfully

shows unto the Court:

First. That on or about January 30, 1920, the

Commonwealth Tmst Company of Pittsburgh, a cor-
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poration, Trustee, filed its Bill of Complaint in the

United States District Court, District of Idaho, South-

em Division, against each and all of your petitioners,

save Steffen Bos, and Jannae Bos, and Bank of Hol-

lister, a corporation; and Frank Caudle and Anna
Caudle; that the Peoples Savings and Trust Com-

pany of Pittsburgh, a corporation, on the day of

19 filed the Bill of Complaint against your

petitioners, Frank Caudle and Anna Caudle;

and that A. C. Robinson filed his Bill

of Complaint in said Court on or about said

January 30, 1920, against your petitioners, Steffen

Bos, Janna Bos, and Bank of Hollister, a corporation,

the said Bill of Complaint in each case was for the

purpose of foreclosing liens against the lands of each

of your petitioners, growing out of contracts for pur-

chase of water rights under what is commonly known
as "Carey Act Constmction Contracts." That the

said Commonwealth Trust Company of Pittsburgh,

a corporation. Trustee, Peoples Savings and Trust

Company of Pittsburgh, and the said A. C. Robinson,

each claimed to be assignees of such water contracts.

That each and every of said contracts was of the

same identical tenor, character and terms save only

as regarded the lands described therein.

That in each of the Bills of Complaint filed in said

actions, the plaintiffs prayed as follows:

"IN CONSIDERATION WHEREOF, and for as

much as plaintiff is remediless in the premises ac

cording to the strict rules of the common law, and

can only have relief in a court of equity where mat-

ters of this kind are properly cognizable ,your plain-
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iff files this bill of complaint against the said de-

fendants, and prays:

"1. That the said defendants and each of them

may be required to answer all and singular the mat-

ters hereinbefore stated, as fully and particularly as

if they were thereunto duly interrogated, but not un-

der oath, answer under oath being hereby expressly

waived.

'^2. That plaintiff be decreed to have a first and

prior lien upon the lands and premises described in

Paragraph XI of the Bill of Complaint, and on the ap-

purtenant shares and interests in said irrigation sys-

tem and the shares of stock in the Salmon River Can-

al Company, Ltd, representing such shares and inter-

ests and pledged as additional security for said in-

debtedness, and that the amount due plaintiff may
be ascertained and determined, and the usual decree

made for the foreclosure of plaintiff's lien against

said lands, premises and property, and for the pay-

ment of the amount due plaintiff as claimed in Para-

graph XI of its Bill of Complaint ,and for the sale of

said premises and property to satisfy and discharge

plaintiff's said claim.

"3, That the said defendants and each of them,

and all persons claiming under them or either of

them, and all other persons who have any liens,

claims, judgments or decrees upon the said premises,

or any part thereof, either as purchasers, encum-

brances, or likewise, may be barred and foreclosed

of and from all equity of redemption in the said

premises.

"4. That in the event the proceeds from the sale
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of said premises and pro}3erty be insufficient to satis-

fy and discharge the amount due plaintiff, together

with costs of suit and other proper charges, that

plaintiff m.ay have judgment for such deficiency

against the owners of said premises, defendants here-

in, and execution therefor.

"5. That plaintiff may have such other and fur-

ther relief in the premises as the nature of the case

may require and as may be just and equitable.

"And may it please Your Honor to grant to this

plaintiff a writ of subpoena and other process, dir-

ected to the said defendants, and each of them, and

issued out of and under the seal of this Honorable

Court: thereby commanding them at a certain time

and under a certain penalty therein to be named,

personally to be and appear before this Court, then

and there severally to m.ake full and true answer to

this bill of complaint, but not under oath, such an-

swer under oath being hereby expressly waived, and

to show cause, if any there be, why the prayer of this

bill of complaint should not be granted according to

the mle and practice of this Court, and stand to, con-

form and abide by such order, direction and decree,

as may be made against them in the premises, and as

shall meet to equity and conscience.

And your plaintiff, as in duty bound, v/ill pray,

etc."

And your petitioners further show that each of

them, being served with process of subpoena, ap-

peared to the said bills of complaint and put in their

several answers thereto. And the said causes were

by order of the Court, consolidated for the purpose
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of trial.

Second. That petitioners have prepared, and

present herewith, a Bill of Review against the said

original parties plaintiff, which petitioners ask may

be treated as a part of this petition, and reference

made thereto for its contents, and which petitioners

are advised they have a right to file in the District

of the United States for the District of Idaho, South-

ern Division, upon leave first had and obtained from

your Honorable Court.

Third. That petitioners have set out in said Bill

of Review, exhibited herewith, the substance of the

decrees w^hich petitioners seek to have revised in said

United States District Court, and the pleadings, upon

which said decrees were based said pleadings being-

identical in each case except as to the description of

lands, and petitioners now ask for leave to file said

Bill of Review.

Fourth. A correct and succinct history of which,

and of the various steps taken in the said causes, are

set out in the Bill of Review exhibited herewith ; that

decrees were finally pronounced in favor of the said

original plaintiffs against defendants, in which it was

decreed by the court that the plaintiffs had a first

and prior lien against each of the several legal sub-

divisions of land described in the bills of complaint,

and against the water rights and shares of stock in

the Salmon River Canal Company, Limited, appur-

tetnant thereto, for the amounts therein specified, to-

gether with plaintiffs costs, and that the plaintiffs

were entitled to have said lands, premises, and water

rights sold according to law and the practice of said



court. That after payment of the amount of the liens

established by said decrees, together with costs and

expense of sale, the overplus, if any, to be held until

the further order of the court. And that a Special

Master therein named be directed to sell said lands,

premises and water rights, and after confirm^ation of

sale, if no redemption was made of said lands, that

proper deeds of conveyances be made to the purch-

asers of said lands, premises and v/ater rights. Said

water rights to be based upon 1 5-7 shares per acre

for the irrigable acreage of said premises. That it

was further provided in said decrees that the said

causes of action should be retained by the court for

the purpose of making all appropriate orders for de-

livery of the certificates of stock evidencing water

rights. That said decrees were entered on or about

the last day of November, 1924. Said decrees have

not been paid, each of petitioners having no means

with which to pay the same, due to the inadequate

v/ater supply and failure of plaintiffs to comply with

their promises through their duly authorized agent

made to the United States General Land Office and

to .the court in v/hich the aforesaid decrees were en-

tered to apply all water of the Salmon system to

35,000 net acres of irrigable land. Such failure and

such inadequate supply having caused a serious

shortage of crops upon all lands owned by petitioners

thereby depriving petitioners of necessary funds.

That in said causes of action appeals were taken to

your Honorable Court.

Petitioners aver that said decrees were based up-

on directions in writing of the said District Court
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filed October 18, 1924, in which directions the court

stated

:

^'Under directions now to be given, counsel for the

plaintiff may make the necessary computations and

prepare appropriate decrees, subject to check and

criticism by counsel for defendants.

''I adopt a duty of 2 1-3 acre feet per acre, and I

find that with such a duty the available supply will be

reasonably sufficient for 76 per cent of the patented

35,000 acres, to which area the water must be ratably

distributed.

'1 further assume that all outstanding contracts

for water upon lands outside of the 35,000 acre area,

have been or will be extinguished, and as a protec-

tion against such contracts plaintiff will bring into

court for delivery to defendants certificates of stock

at the rate of 1 5-7 shares for each acre of irrigable

land.

"Adopting the convenient method suggested by

counsel upon both sides, for finding the base or gross

principal sum due plaintiff upon each contract, such

sum will be computed by multiplying the total irriga-

ble acreage covered by each contract, by $24„04. the

result being the equivalent of 76 per cent of such

acreage multiplied by the contract acreage price.

Fifth. Pettitioners aver that since the rendition of

said final decrees of the aforesaid United States Dis-

trict Court entered as above stated, they have dis-

covered the following facts ; which were not dis-

covered by any of your petitioners until the month of

June, 1925, and could not have been ascertained by

any of your petitioners by due diligence prior to said
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month of June, 1925, with perhaps the exception of

Frank and Anna Caudle :

a. That in a certain action instituted in the Unit-

ed States District Court of the Western District of

Pennsylvania, in August, 1920, wherein the Common-
wealth Trust Company of Pittsburgh, Pennsylvania,

a corporation. Trustee ,was plaintiff, and Twin Falls

Salmon River Canal Company, a corporation, of

Deleware (The latter being the corporation that en-

tered into the contracts for the sale of water rights

which were the basis of the foregoing actions,) was

defendant. That all the right, title and interest of

the Commonwealth Trust Company of Pittsburgh,

Pennsylvania, a corporation. Trustee, were trans-

ferred and sold to Peoples Savings and Trust Com-
pany of Pittsburgh, and that all right, title and inter-

est of said A. C. Robinson were likewise transferred

to said Peoples Savings and Trust Company of Pitts-

burgh, Pennsylvania . That the said Commonwealth
Trust Company, a corporation, of Pittsburgh, and

said A. C. Robinson, had parted with all ownership,

right and title in and to the contracts sued upon in

said actions and the Peoples Savings and Trust Com-
pany, by reason of and by virtue of said proceedings

in said United States District Court, sitting at Pitts-

burgh, claimed to be the holders and purchasers of

all contracts upon which decrees were entered

against petitioners.

b. That one Murray Brookman, on behalf of

beneficiaries under each and every of said contracts

had in the summer of 1920, in writing, on behalf of

the beneficiaries under the above entitled actions, as-
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sLired the commissioner of the United States General

Land Office and the Secretary of the Interior, that if

patents were granted to lands within said Salmon

River Segregation, so that said beneficiaries could

obtain liens against such lands for the water rights

sold, that said beneficiaries would purchase shares

of stock and water rights from all lands excluded

from said project, and WOULD CANCEL SHARE':'

OF STOCK REPRESENTING SAID WATER
RIGHT, AND MAKE ALL OF THE WATERS ON
SAID PROJECT APPURTENANT TO 35,000 NET
ACRES OF LAND, WHICH WOULD INCLUDE
THE LANDS OWNEt) BY YOUR PETITIONERS
a copy of said representations is attached to petition-

ers' Bill of Review, marked Exhibit "A", and is ask-

ed to be read along with this petition as part thereof.

That the said Murray Brookman represented in deal-

ing with settlers upon said Salmon River segrega-

tion, that he and the beneficiaries he represented un-

der said contracts, had not made any written proposi-

tion or agreement with the Secretary of the Interior,

or Commissioner of the General Land Office. That

petitioners never, until after decrees were entered

and appeals were taken, ascertained the tme condi-

tion as to said representations made by said Murray

Brookman to the Commissioner of the General Land
Office because of said statements made as aforesaid

by said Murray Brookman; 'That all of the transac-

tions between himself and said Department were

oral," and therefore not in writing.

c. That at the time final decrees of foreclosure

were entered in the District Court, said decrees were
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based upon the understanding on the part of the

Court, that the plaintiffs in said actions would make
all of the water of said project appurtenant to 35,000

net acres of land, including petitioners' lands. That

instead, of doing this, and subsequent to the entry of

said decrees, plaintiffs, through their agents and em-

ployees, have purchased, procured, and have trans-

ferred on the books of the operating company, shares

of v/ater stock to approximately 4,000 acres of pat-

ented lands, which lands, under the understanding

had with the district court by plaintiffs, were to be

non-irrigable lands.

d. That in addition thereto the said plaintiffs as-

signees Peoples Savings & Trust Company, of Pitts-

burgh, Pennsylvania, have since the rendition of said

decrees by the said district court, instigated and pro-

cured applications for additional patents for lands

that were entirely excluded from said segregation,

and have attempted to make applicable to said lands,

water from other patented and non-irrigable lands,

lying within the said original project, and thereby

continue to maintain said project and apply the

v/aters thereof to an acreage greatly in excess of 35,-

000 net acres. That upon an ascertainment of these

facts, the district court, upon proceeding's in other ac-

tions now pending in said court, involving water con-

tracts upon said project in all respects similar to the

contracts involved in these actions, entered an order

or decree which recited the ascertainment of these

facts, and granted a temporary restraining order re-

straining the beneficiaries under said contracts from

proceeding further in the procuring of patents, or
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in abetting or assisting in the procurement of patents,

a copy of said restraining order is attached to peti-

tioners' Bill of Review marked exhibit ''B" and is

asked to be also read as a part of this petition.

e. That since April 1, 1925, the said plaintiffs

assignees, Peoples Savings and Tmst Company of

Pittsburgh, Pennsylvania, through their agents and

employees, have had transferred upon the books of

the Salmon River Canal Company, Limited (the op-

erating company) shares of stock on lands acquired

on behalf of the beneficiaries in the actions against

petitioners, to the extent of 1 5-7 shares to the acre,

a greater portion of which said lands are outside and
beyond 35,000 net irrigable acres. And in this con-

nection, petitioners allege the facts to be : That pre-

vious to the year 1920, the state of Idaho and the

United States Government, caused a survey of the

said Salmon River project to be made as to whai
lands could be patented and irrigable under the Sal-

mon River segregation. That a report was made and
is commonly kno\\Ti as the ''Whiffin Report." In

that repoit a com.pact body of land embracing, in

some instances, legal subdivisions of lands, and in

other instances portions of legal subdivisions of lands

were recommended as non-irrigable, for various rea-

sons, including elevation of the said lands and the

rocky condition, or non agricultural nature of the

soil. That based upon this report the United States

General Land office and Secretary of Interior acted

in granting patents ,although the patents themselves

were for legal subdivisions, ignoring the feature as to

the irrigable or non-irrigable portions of the same,
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and it was based upon said Whiffin Report that the

district court entered foreclosure decrees against

petitioners, and based upon this report that the couri

allowed damages for lands against which foreclosure

proceedings were not entered, as will appear by the

reading of the decrees and of the directions ordering

the entry of decrees in foreclosures, which decrees

are by petitioners asked to be read as a part of this

petition.

f. That there is now pending in the United States

District Court for the District of Idaho, Southern

Division, consolidated foreclosure proceedings a-

gainst other settlers upon said Salmon River segrega-

tion. That there are seventy-nine various actions

consolidated in the said one action, in which the re-

straining order hereinabove referred to has been

entered. That issues have been made therein and

that the defendants allege and charge that the plain-

tiffs in said actions who are now the Peoples Savings

& Trust Company as substituted plaintiffs in lieu of

Commonwealth Trust Company of Pittsburgh, Penn-

sylvania, can procure additional water for the irri-

gation of the said Salmon River Segregation, and in

quantities sufficient to fulfill the contract amount as

provided for in the water contracts between the con-

struction company and settlers upon said project,

and as provided for in the shares of stock issued to

petitioners evidencing water rights and to other set-

tlers, in the Salmon River Canal Company, which is

the operating company ,and that said defendants are

demanding a specific performance of said contracts

as a condition precedent to recovery. THAT IN
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THE SAID ACIION OWNERS OF LANDS AND
WATER RIGHTS WITHIN SAID SEGREGATION
WHOSE LANDS TOTAL OVER 2,777.50 ACRES,
HAVE INTERPLEADED AND HAVE SET UP
THE FACT THAT THEY, AND OTHERS SIMI-

LARLY SITUATED HAD, PREVIOUS TO THE
YEAR 1912, SETTLED IN FULL WITH THE OR-

IGINAL CONSTRUCTION COMPANY FOR THE
PURCHASE OF THEIR WATER RIGHTS, and that

they have been fanning the lands aquired by them,

and have been applying thereto the water appur-

tenant to said segregation on an equal basis with

the other purchasers of water rights. That the evi-

dence introduced, and the findings of facts thereon,

of the district court have in all actions determined

by said court, arising from said segregation, been

that the annual cultivation of crops liave averaged

from 34,000 to 35,000 acres upon said segregation.

That said petitioners in intervention have been us-

ing since the year 1912, from 1-34,000 to 1-35,000

per acre of the actual supply of water upon said pro-

ject . That said petitioners in intervention further

charge in their petition of intervention, that under

the constitution and the laws of the state of Idaho,

and under the decisions of the supreme court

of the State of Idaho, they have a vested

property right in the proportionate share of

v/ater which they have been using under

said project for over five years preceding the

filing of their petition . And that the plaintiffs in

said action, and the beneficiaries in said action, have,

by the procurement of shares of stock in the operat-
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ing company, and by transfer of said shares to lands

within said project to the extent of 1 5-7 shares of

stock, are attemptiing to deprive said petitioners in

intervention, with their paid up v\^ater right, of their

proportionate shares of water in said project, and of

the specific amount of water to which they are en-

titled for their several tracts of lands, so that the said

petitioners in intervention would only receive 1-60,-

000 portion of said water supply per acre for their

lands instead of 1-34,000 or 1-35,000 shares of said

water per acre of land ,and charge that they have

never been parties to any suit, and no legal proceed-

ings have never been taken against them, and

that they have never been impleaded in any way by

virtue of or under which they could be deprived of

their proportionate shares, and of their specific

shares of water in said system, and demand in the

said petition that they be decreed an equal portion in

the distribution of the waters of said system.

That said petitioners in intervention further charg-

ed and showed the court and it was admitted, and in

fact not disputed in the hearing on said petition in

intervention and on the granting of said temporary

restraining order, that plaintiffs through their pur-

chase of shares of stock and their application of same

to non-irrigable lands and to other lands acquired

by plaintiffs, had, during the irrigation season of

1925, reduced the delivery of water to said petition-

ers in intervention to a distributive basis of 60-1000

per acre of the entire water supply for said segrega-

tion. That upon said showing the District Court gave

partial relief to said petitioners by order entered by
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said court on the day of 1925,

requiring a temporary transfer of water from other

lands not being irrigated during the season of 1925,

to lands of said petitioners in intervention, a copy of

which order is attached to petitioners Bill of Review

marked Exhibit ''C" and is asked to be taken and

read as a part of this petition.

g. That upon a further showing made by the de-

fendants in the foreclosure proceedings hereinabove

referred to, and now pending in the United States

District Court, District of Idaho, Southern Division,

and upon a showing by the above referred to petition-

ers in intervention who are owners of over 2,777.50

acres of lands with paid up water rights, (paid up

previous to 1912.) the said court in said proceedings

did, on the 31st day of July, 1925, enter an order re-

citing among other things that the Peoples Savings

and Trust Company (or its assignor the Common-
wealth Trxist Company, was tiTistee for the benefic-

iaries under the deed of trust held by such Common-
wealth Trust Company/, and the Peoples Savings &
Tmst Company, and are purchasers for such benefi-

ciaries who are known as the Bondholders Protective

Committee ; that such beneficiaries have through the

agents of the Peoples Savings & Trust com-

pany, or the Bondholders Protective Committee, pur-

chased shares of stock in the Salmon River Canal

Company, Ltd., and that applications have been

made to the United States Land Office for patents

for lands not within the boundaries of said 35,000

net irrigable acres, but for lands which have been ex-

cluded from said segregation, and that attempts have



been made to transfer such shares of stock so pur-

chased to lands not within the boundaries of said

35,000 net irrigable acres, and to lands not irrigable

within the boundaries of 39,000 gross acres of pat-

ented lands, as well also, to non-patented lands, and

that by making such purchases and transfers the pur-

pose of said general land office and of this court in

cutting down said segregation to 35,000 net irrigable

acres may be impeded, impaired, or otherwise pre-

vented, and that the intervenors by reason of such

purchases or transfers may be prevented from pur-

chasing additional shares of stock for their lands to

the extent of 1 5-7 shares to the acre and by further

transfers of such shares of stock by the plaintiff to

its agents or employees, or by the grantiing of pat-

ents for additional lands ; that thereby the water sup-

ply for said segregation will be spread over more

than 35,000 net irrigable acres and in addition there-

to, the said intervenors will be prevented from ac-

quiring as adequate a water right as other settlers

on said tract.

''It is accordingly ORDERED that the plaintiff,

its agents, employees, officer's, servants, and attor-

neys, or those in active concert or participating with

them, be and they are hereby restrained and enjoined

from making any further application or taking any

further steps, or loaning their assistance in any way,

to the furthering of applications for additional pat-

ents for lands to be watered by the waters filed upon

for use upon said segregation, or from attempting

to further transfer shares of water stock from pat-

ented lands to lands not heretofore patented, in any
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manner whatsoever. Provided, that the true intent

hereof is that the acreage for which the entire water

supply of the Sahiion River Canal Company is

available shall not be increased beyond 35,000 irri-

gable acres, and upon a showing in such increase,

plaintiff may at any time, upon notice, take an order

permitting it and its agents to proceed with the ap-

plication for such patent."

h. That on or about the 21st day of October,

1925, J. H. Beatty, who is a part owner with J. C.

Beatty, one of the above referred to petitioners in

intervention, in 320 acres of land within the said

Salmon River segregation, 300 acres of which have

been cultivated each and every year since the year

1912, with a fully paid up water right, informed Mur-

ray Brookman, agent for the Peoples Savings &
TiTist Company, assignee of the Commonwealth

Trust Company and agent of the Bondholders Pro-

tective Committee, that the said Beatty on behalf of

himself and the other holders of said 320 acres of

land, desired to acquire additional shares of water

stock over and above one share to the acre, or in

other words, 1 5-7 shares to the acre for said lands.

That saidMurray Brookman, as such agent, declared

that no stock could be acquired except by acquiring

land and that he, the said Murray Brookman, held,

for and on behalf of said Peoples Savings & Trust

Company and said Bondholders Committee, lands

outside of the 35,000 net irrigable acreage, with 1 5-7

shares of water stock to the acre, that it would require

the sum of $60.00 per acre to purchase said lands and

water rights. That said J. H. Beatty informed said
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Murray Brookraan that he had a purchaser for his

lands at the sum of $80.00 per acre on condition that

he should acquire the said additional 5-7 shares of

stock and could not therefore, pay $60.00 an acre

for the lands for the sole purpose of gettiing addi-

tional water for his lands, a copy of said affidavit

is attached to petitioners' Bill of Review, marked

Exhibit ''D", and is asked to be read as a part of this

petition. That thereupon said Brookman, agent as

aforesaid, refused to sell shares of water stock to

said J. H. Beatty, on any other terms than just stated.

Petitioners allege that as will appear from a read-

ing of the record on appeal in the consolidated cases,

in which leave is now asked to file this petition, that

under the laws of the state of Idaho ,and under the

contracts between the construction company and

purchasers of water rights in the Salmon River seg-

regation, and under the terms of the certificates of

stock issued to purchasers of water rights, that it v/as

expressly stipulated THAT EACH AND EVERY
PURCHASER OF A WATER RIGHT SHOULD
HAVE AN EQUAL AND UNDIVIDED INTEREST
IN THE ENTIRE IRRIGATION SYSTEM, AND
THAT THIS INTEREST WAS TO BE BASED UP-

ON THE ISSUANCE OF ONE SHARE OF STOCK
TO EVERY ACRE. That not only was there to be

this undivided interest in the system itself, but a

right to vote upon one share to the acre and thus have

a controlling interest in the operation of said system

based upon the ownership of acres of land within

said segregation.

That the articles of incorporation of the operat-
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ing company in which the shares of stock are held,

expressly gives this right to each and every holder,

a true copy of said articles of incorporation are at-

tached petitioners Bill of Review, marked Exhibit

'^E" and is asked to be taken and read as a part of

this Detition.

Petitioners further aver that the contention is now
made in foreclosure proceedings hereinabove refer-

red to as pending before the United States District

Court, District of Idaho, Southern Division, on behalf

of the Peoples Savings and Trust Company, that said

company has purchased all of the right, title and in-

terest of the Com.monwealth Trust Company of Pitts-

burgh, Pennsylvania, under the foreclosure proceed-

ings in the Federal court sitting at Pittsburgh, Penn-

sylvania, that it is not bound in any manner v/hatso-

ever by representations made to the Secretary of the

Interior, or the Com.missioner of the United States

Land Office in order to obtain patents and acquire

liens under water contracts, and that it is not bound
by similar representations made to the aforesaid

District Court in cases in which the Commonwealth
Trust Company was plaintiff, including the cases in

which your petitioners are defendants. That this

matter is now an open matter for decision for said

court.

Petitioners therefore further aver and allege and
summarize as a basis for the granting of the prayer

of this their petition, as follows

:

1st. That it would be unjust, inequitable, and
against conscience to allow decrees of foreclosure to

stand against these petitioners when the plaintiffs
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recovering' judgment have, without the knowledge of

these petitioners, sold and disposed of their interest

to the Peoples Savings & Trust Company of Pitts-

burgh, Pennsylvania, prior to the rendering of the

original decrees in foreclosure, because of the claim

as hereinabove set forth by and on behalf of the

Peoples Savings & Trust Company of Pittsburgh, in

foreclosure suits now pending before the United

States District Court, District of Idaho, Southern Di-

vision, to-wit: That said company is not bound by

any representations made to said court, or the United

States Land Office, agreeing to make all waters of

the Salmon River segregation applicable to 35,000

net acres of land and no more.

2nd. Because if the contention of Peoples Sav-

ings & Trust Company should avail these petitioners

w^ould be compelled to make settlement upon a basis

of receiving 1—85,000 of the water supply of said

system, to the acre of land, when in truth and in fact,

the water would be applicable to a much greater

area as petitioners believe, to an area of 39,000 to

40,000 acres of land.

3rd. Because to compel these petitioners to com-

ply with the said decrees of foreclosure previous to

a determination of the rights of the intervenors in

the seventy-nine consolidated foreclosure suits pend-

ing in the United States District Court, District of

Idaho, Southern Division, v/ith their paid up water

rights, and with their alleged beneficial use of 34,000

to 35,000 of the entire water supply per acre of land,

per annum, jeopardizes the rights of these petition-

ers to the supply to which they should be entitled
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under said foreclosure proceedings.

4th. Because to allow said decrees to stand would

jeopardize substantially and materially the substan-

tial rights of these petitioners in voting their shares

of stock in the operating company and that their

rights in this particular should be determined before

they are required to either allow their lands to be

sold under foreclosure, or make settlement under the

decrees made against them and each of them.

5th. That it would be inequitable and work a

great injustice to these petitioners to be compelled

to comply with the decrees entered against them in

foreclosure suits hereinabove referred to, as to

whether or not the plaintiffs in these actions, or their

assignees, can acquire and furnish to these petition-

ers and other v/ater contract holders, an additional

and adequate water supply under the terms of the

oiiginal contracts.

6th. That it would be unjust and inequitable to

require these petitioners to comply with decrees of

foreclosure until the plaintiffs or their assignees

have actually v/ithdrawn all applications for addi-

tional patents for lands, and until an actual reduc-

tion of the irrigable area has been made to 35,000

net acres of land, or in the event such reduction can-

not be made, that petitioners be required to pay only

upon the basis of the actual distribution of water

under said system.

7th. That it would be unjust and inequitable to

compel petitioners to comply vdth the decrees of

foreclosure until the United States District Court,

District of Idaho, Southern Division, has an oppor-
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tunity, with the facts and records before it, since the

decrees in foreclosure were entered in these fore-

closure actions, to consider a Bill of Review and con-

sider the equities of petitioners in the premises.

8th. The premises considered, petitioners pray:

1. That the respondents and cross appellants,

through their attorneys, Messrs. Richards & Haga,

be served with notice of the filing of this petition and

with a printed copy thereof, and required to show

cause on a day named why the relief sought therein

should not be granted. The said respondents and

cross apellants not being within the jurisdiction of

your Honorable Court,, and the said Messrs. Richards

& Haga, or either of them, being attorneys at law

of Boise, Idaho, and respondents and cross appel-

lants counsel, in the suits wherein the decrees afore-

said v/ere obtained, and still are attorneys of said

respondents and cross appellants in matters pertain-

ing to said litigations.

2. That at the hearing an order be made by the

court granting petitioners leave to file against said

respondents and cross appellants, Commonwealtli

Trust Company, Peoples Savings and Trust Company
of Pittsburgh and A. C. Robinson in the District

Court of the United States for the District of Idaho.

Southern Division, a Bill of Review, on behalf of

petitioners, a copy of which bill is attached hereto

and made a part of this petition, seeking to have re-

viewed, revised and set aside those certain decrees

of foreclosure pronounced by the court against pe-

titioners and in said Bill of Review asked to be re-

versed, reviewed, and set aside in the cases above
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stated.

3. That pending a hearing- on this petition,

proper orders may be entered staying the issuance

of a mandate to the United States District Court,

State of Idaho, Southern Division, in the above en-

titled actions and until further order of your Honor-

able Court.

TURNER K. HACKMAN,
Solicitor for Petitioners.

Residence and office:

Twin Falls, Idaho.

I hereby certify that I am familiar with the pro-

ceedings in the above entitled causes and that I am
also familiar as attorney for most of the defendants

and intervenors in the foreclosure suits now pending

before the District Court for the District of Idaho,

Southern Division, which are referred to in the above

petition ; that the filing of the above petition and the

application for leave to file a bill of reviews is made
in good faith and not for the purposes of delay or

hindrance of the proceedings herein.

Dated this 6th day of November, 1925.

TURNER K. HACKMAN,
Solicitor for Petitioners.

Residing at Twin Falls, Idaho.




